
Man	
  v.	
  Machine	
   1	
  

Man	
  vs.	
  Machine:	
  The	
  Promise/Challenge	
  of	
  
Predic9ve	
  Coding	
  &	
  Other	
  Disrup9ve	
  Technologies	
  



Speakers	
  

•  Judge	
  Andrew	
  Peck,	
  U.S.	
  Magistrate	
  Judge	
  for	
  the	
  Southern	
  

District	
  of	
  New	
  York	
  -­‐-­‐	
  *LTN	
  Award	
  Winner	
  (Champion	
  of	
  
Technology)	
  

• Ralph	
  Losey,	
  	
  Partner	
  and	
  Na?onal	
  e-­‐Discovery	
  Counsel	
  for	
  
Jackson	
  Lewis,	
  LLP	
  

• Maura	
  Grossman,	
  Li?ga?on	
  Counsel	
  at	
  Wachtell,	
  Lipton,	
  Rosen	
  
&	
  Katz	
  

• Dean	
  Gonsowski,	
  eDiscovery	
  Counsel	
  at	
  Symantec	
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Today’s	
  Agenda	
  

The	
  Human	
  Review	
  Process	
  as	
  the	
  “Gold	
  Standard”	
  	
  

Defining	
  Technology	
  Assisted	
  Review	
  (TAR)	
  

How	
  Defensible	
  is	
  TAR?	
  

	
  Are	
  Certain	
  Use	
  Cases	
  BeUer	
  Suited	
  for	
  TAR?	
  

Will	
  the	
  Role	
  of	
  AUorneys,	
  Judges	
  and	
  Li9gants	
  Change?	
  

The	
  Recipe	
  for	
  Success	
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Human	
  Review:	
  	
  Gold	
  or	
  Lead?	
  

•  TREC	
  and	
  Blair/Marion	
  tell	
  us	
  that	
  the	
  
human	
  review	
  process	
  is	
  “absurdly	
  

ineffec?ve”	
  

•  “Lawyers	
  are	
  even	
  worse	
  than	
  non-­‐
lawyers	
  in	
  making	
  relevancy	
  reviews.”	
  

•  “65%	
  recall	
  at	
  65%	
  precision	
  is	
  the	
  best	
  
retrieval	
  effec?veness	
  achievable	
  given	
  
the	
  inherent	
  uncertainty	
  in	
  human	
  

judgments	
  of	
  relevance”	
  

•  How	
  do	
  we	
  get	
  comfortable	
  with	
  the	
  

other	
  35%?	
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“Technology	
  Assisted	
  Review”	
  Defined	
  

•  TAR	
  is	
  an	
  umbrella	
  concept	
  that	
  involves	
  keyword	
  search,	
  conceptual	
  search,	
  
clustering,	
  relevance	
  ranking,	
  sampling	
  and	
  predic?ve	
  (aka	
  computer-­‐
assisted)	
  coding	
  

•  “By	
  computer-­‐assisted	
  coding,	
  I	
  mean	
  tools	
  (different	
  vendors	
  use	
  different	
  
names)	
  that	
  use	
  sophis?cated	
  algorithms	
  to	
  enable	
  the	
  computer	
  to	
  
determine	
  relevance,	
  based	
  on	
  interac?on	
  with	
  (i.e.,	
  training	
  by)	
  a	
  human	
  
reviewer.	
  	
  	
  

•  …Unlike	
  manual	
  review,	
  where	
  the	
  review	
  is	
  done	
  by	
  the	
  most	
  junior	
  staff,	
  
computer-­‐assisted	
  coding	
  involves	
  a	
  senior	
  partner	
  (or	
  team)	
  who	
  review	
  
and	
  code	
  a	
  ‘seed	
  set’	
  of	
  documents.	
  The	
  computer	
  iden?fies	
  proper?es	
  of	
  
those	
  documents	
  that	
  it	
  uses	
  to	
  code	
  other	
  documents.	
  As	
  the	
  senior	
  
reviewer	
  con?nues	
  to	
  code	
  more	
  sample	
  documents,	
  the	
  computer	
  predicts	
  
the	
  reviewer’s	
  coding.”	
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Defensibility	
  -­‐-­‐	
  What	
  is	
  the	
  Judicial	
  Standard?	
  

•  Is	
  it	
  really	
  Man	
  v.	
  Machine?	
  

•  Maybe	
  the	
  ques?on	
  should	
  be:	
  “are	
  

either	
  methods	
  acceptable?”	
  

•  “Most	
  computer	
  assisted	
  search	
  is	
  

already	
  beher	
  than	
  average	
  

keyword	
  or	
  manual	
  search,	
  so	
  it	
  

should	
  be	
  accepted	
  as	
  reasonable	
  

under	
  the	
  law	
  without	
  confidence	
  

infla?on.”	
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Use	
  Case	
  Dis9nc9ons	
  

•  “It	
  is	
  way	
  too	
  risky	
  to	
  turn	
  
it	
  all	
  over	
  to	
  the	
  machines.	
  	
  They	
  
are	
  not	
  that	
  good!	
  	
  The	
  reports	
  of	
  
their	
  excellence	
  have	
  been	
  
grossly	
  over-­‐stated.”	
  	
  

•  “All	
  that	
  counts	
  in	
  li?ga?on	
  are	
  
the	
  hot	
  documents,	
  the	
  highly	
  
relevant	
  ones	
  with	
  strong	
  
proba?ve	
  value,	
  not	
  the	
  
documents	
  which	
  are	
  just	
  
relevant,	
  not	
  to	
  men?on	
  just	
  
responsive.”	
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Even	
  if	
  they	
  were	
  Equal…	
  

•  How	
  can	
  you	
  ra?onalize	
  
spending	
  more	
  for	
  a	
  similar	
  

(flawed)	
  output?	
  

•  Where	
  does	
  the	
  role	
  of	
  

propor?onality	
  and	
  cost	
  come	
  

into	
  play?	
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What’s	
  the	
  Recipe	
  for	
  Success?	
  

1.  Bohom	
  line	
  driven	
  propor9onal	
  review,	
  where	
  the	
  projected	
  costs	
  of	
  review	
  are	
  es?mated	
  at	
  the	
  

beginning	
  

2.  High	
  quality,	
  tech	
  assisted	
  review	
  tools,	
  with	
  predic?ve	
  coding	
  type	
  solware,	
  and	
  mul?ple	
  expert	
  

review	
  of	
  key	
  seed-­‐set	
  training	
  documents	
  using	
  both	
  subject	
  maher	
  experts	
  and	
  AI	
  experts	
  

3.  Direct	
  supervision	
  and	
  feedback	
  by	
  counsel	
  -­‐	
  affirming	
  under	
  26(g)	
  

4.  	
  Quality	
  control,	
  including	
  training,	
  sampling,	
  posi?ve	
  feedback	
  loops,	
  batching,	
  etc.	
  

5.  Experienced	
  and	
  mo9vated	
  reviewers	
  who	
  aren’t	
  afraid	
  of	
  the	
  technology	
  

6.  New	
  methods	
  to	
  keep	
  the	
  reviewers	
  engaged	
  and	
  mo?vated	
  

7.  Project	
  managers	
  who	
  know	
  the	
  tools	
  and	
  can	
  help	
  coach	
  the	
  team	
  

8.  	
  Strategic	
  coopera9on	
  between	
  opposing	
  counsel	
  

9.  Final	
  review	
  of	
  the	
  produc9on	
  sets	
  before	
  they	
  go	
  out	
  the	
  door	
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Is	
  the	
  Student	
  Ready?	
  

	
  	
  	
  “When	
  the	
  student	
  is	
  ready,	
  the	
  master	
  appears.”	
  
-­‐Buddhist	
  Proverb	
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For	
  more	
  informa9on…	
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VISIT	
  OUR	
  BLOG	
  
clearwellsystems.com/e-­‐discovery-­‐blog	
  

Social	
  Sharing	
  


